DEVON ENERGY ACRP.
| BLA 95-579 Deci ded July 30, 1998

Appeal fromdecisions of the lorado Sate Gfice, Bureau of
Land Managenent, determni ng ownership of operating rights in the Federal
No. 1-33 well situated on Federal oil and gas | ease QOC 23488 and
uphol ding orders of the Gand Junction Area Manager on Sate Director
Reviewrequiring testing of the Federal No. 1-33 well. QOC 23488, SR QO
95-2.

Title determnation affirned;, Sate Drector decision reversed.
1. Al and Gas Leases: Assignnents and Transfers

Wile BLMw Il generally not approve a pendi ng
assignnent of an interest in ol and gas | eases

after it has received notice of a controversy

bet ween the assi gnor and assignee as to its effect

or validity but wll rather naintain the status quo
inorder to allowthe parties to resol ve their
dispute, this rule has no application where the issue
involved is not a question of what the parties to

an assignnent intended but rather what BLMitsel f
approved when it approved the assi gnnent .

2. QI and Gas Leases: Assignnents and Transfers

S nce, under 43 CF. R § 3162.4-2(b), BLMno | onger
approves operator designations but only requires that
it be notified as to the operator's identity and that
the operator furnish evidence of a sufficient bond,
BLMapproval is not needed to termnate an operator's
status. Termination of an entity's status as operator,
however, does not necessarily termnate that entity's
or its surety's liability for past actions occurring on
the | ease.

APPEARANCES.  Laura Lindl ey, Esq., Denver, lorado, for Devon Energy
Qor porat i on.

(P N ON BY ADM N STRATI VE JUDE BURX

Devon Energy Qorporation (Devon) has appeal ed fromtwo separate
decisions of the lorado Sate Gfice, Bureau of Land Managenent (BLMN),
dat ed
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June 19 and 21, 1995, respectively. Inthe first of these deci sions,

BLM determined that Devon hel d 1. 31258 percent of the operating rights to
certain lands wthin Federal oil and gas | ease GQOC 23488 extendi ng from

the surface of the ground to the stratigraphi c equival ent of a depth of
5,514 feet as penetrated by the Federal No. 1-33 well located in the SWoWa
sec. 33, . 6 S, R 102 W, Sxth Principal Mridian, Garfield Gounty,

Ml orado. In the June 21 decision, the Golorado Sate ODrector, upheld

the My 8 and 23, 1995, orders of the Gand Junction Resource Area Manager
requiring Devon to test the well for productive capacity in accordance wth
43 CF. R § 3162.4-2(b). VU

Federal oil and gas | ease GOC 23448 had been segregated froml ease
Q3C 10512 as a result of the coomtnent of other lands wthin the latter
lease to the Galf Ganyon WLhit, effective February 1, 1976. The | essee
of record for |ease AQOC 23488 at that tine was Fuel Resources Devel opnent
Qonpany (Fuel co). n January 23, 1980, the Gonservation Ovision, Uhited
Sates Geol ogi cal Survey (USE), received an application for permt to
drill (APD the Federal No. 1-33 well on the | ease fromFuel co. The APD
was eventual |y approved on August 6, 1980.

Inthe interimbetween the filing of the APD and its approval, Fuel co
desi gnated Devon as operator of the well on July 23, 1980. h August 13,
1980, Devon filed a Designation of Qperator formwth BLM 2/ Drilling
oper ations commenced on August 16, 1980, and the well was conpl et ed on
CQctober 11, 1980, wth an initial production capacity of 63 ntf of gas
and 2 barrels of water per day. The well was shut in, ostensibly awaiting
a pipeline connection, 3/ and has remained shut in to this day.

Efective March 1, 1981, BLMapproved Fuel co's assi gnnent to Devon
of 100 percent of the operating rights in certain |ands 4/ between "the
surface of the ground and the stratigraphic equival ent of a depth of 5514
as penetrated by the #1-33 Federal well." V& note that, under the terns of
the assignnent, Devon agreed at that tine to "maintain such bond as may be

1/ The cited regulation, 43 CF. R § 3162.4-2(b), provides:

"After the well has been conpl eted, the operator shal |l conduct
periodic well tests which wll denonstrate the quantity and qual ity of oil
and gas and water. The nethod and frequency of such well tests will be
specified in appropriate notices and orders. Wen needed, the operator
shal | conduct reasonabl e tests which wll denonstrate the nechani cal
integrity of the downhol e equi pnent."

2/ Devon and Fuel co had entered into a farnout agreenent on June 2, 1980,
i n whi ch Devon had agreed to conmence drilling of the well wthin 30 days
follow ng receipt of all necessary Governnent approval s and permts.

3/ W note that, in 1983, Devon obtai ned permssion fromUSGS to plug and
abandon the well. Devon, however, subsequent!ly reconsidered its decision
to abandon the well. See Sundry Notice dated June 22, 1984,

4/ The assignnent covered lots 3, 4, E/AW.and SE/asec. 31, NAsec. 32,
Stsec. 33., T. 6 S, R 102 W, Sxth Principal Mridian.
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required by the | essor to assure conpliance wth the terns and conditions
of the lease and the applicable regulations.” There is, however, nothing
in the record before the Board which indicates that Devon posted a bond

or intended to do so at that tine, though it is likely it was then covered
by a nationw de bond.

h Septenber 2, 1987, BLMapproved Devon' s assi gnnent of
98. 687422 percent of its operating rights to Devon Investors, Ltd.
(I'nvestors), |eaving Devon wth 1.312578 percent of the operating rights.
In requesting approval of this assignnent, Devon nade explicit reference
toits nationw de oil and gas bond, which had been filed on March 16, 1987.
See Letter of Aug. 19, 1987. n February 6, 1990, BLM approved | nvestors'
reassi gnnent of 98. 687422 percent of the operating rights back to Devon,
effective July 1, 1989. As a result, Devon once again hel d 100 percent of
the operating rights in the described | ands.

Oh May 21, 1990, BLMrecei ved a request fromTracer Energy, Inc.
(Tracer), to approve an assignnent fromDevon of operating rights in the
subj ect | ease. However, while Devon, in fact, owed 100 percent of the
operating rights in the described acreage, the assignnent indicated that
Devon only owned 98. 687422 percent of the operating rights and that Devon
was assigning all of its 98.687422 percent working interest to Tracer. 5/
Thi s assi gnnent was approved on April 2, 1991, effective June 1, 1990.
Wii | e the assignnent of operating rights was approved, Tracer was not

required to post a bond as a condition thereto.

Though the record before the Board fails to disclose any subsequent
request for approval of the assignment of operating rights in the
acreage fromthe surface of the ground to the stratigraphi c equival ent of
5,514 feet, Tracer apparently conveyed the interest it had acquired from
Devon to Powerline Energy Gonpany (Powerline). It is undisputed that
Power|ine has been filing the Mnthly Report of (perations (MRQ on the
wel | for the nonthly periods commencing in My 1990. 6/ Powerline al so
did not provide a bond nor did it seek approval of any assi gnnent from
Tracer of operating rights to this acreage.

5/ It appears fromthe record that no one realized that Devon had failed
to obtain approval of the transfer of all of its operating rights to Tracer
until sone years after the approval of the assi gnnent.

6/ W note that while the records submtted wth this appeal contain a
statenent that "[b]eginning in 590, Powerline began submtting the [MRJ,"
the records indicate that all of the MOs between the period My 1990

t hrough Gt ober 1991 were accepted on May 20, 1992, and the MROs from
Novenber 1991 through March 1992 were accepted on My 21, 1992. S nce

the file also contains a letter fromM&B to Devon, dated Jan. 7, 1992,
indicating that no reports had been filed fromMy 1990 t hrough August
1991, it is possible that all of these MROs were not filed until sonetine
in 1992. S nce we do not have the conpl ete MVB records before us, it is
inpossible to definitely resol ve this question.
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Oh Gctober 27, 1992, BLMinforned Powerline that, while its records
indicated that it had been filing the MOs for | ease GQOC 23488, its
records al so showed that Devon was the recogni zed operator. BLMfurther
infornmed Powerline that, as a condition for recognition as the operator, it
was required to provide BLMw th evi dence of proper bond coverage, either
by the consent of the surety of the | essee's bond to extend coverage to
i ncl ude the operator under the bond, or by providi ng bond coverage itself
and submtting a sundry notice to that effect. No response fromPowerline
was fort hcom ng.

By letter dated May 25, 1993, the Gand Junction Resource Area
Manager ordered Devon to submit plans to test the nechanical integrity of
the Federal No. 1-33 well. Devon responded, by letter dated June 18, 1993,
that it had sold its interest inthe well on May 1, 1990, to Tracer. The
records indicate that, subsequent to this response, a nuniber of tel ephone
conversations between BLMofficial s and Devon ensued. It is al so clear
that during this tine officials of Devon and BLMattenpted to get Powerline
to post a bond, wthout any success. nh ctober 5, 1994, the Area Manager
sent a certified letter informng Powerline of the requirenent that it
provi de adequat e bond coverage as operator and further advising that
failure to conply with this requirenent could result in BLMtaking action
under 43 CF. R Subpart 3163. opies of this letter were sent both to
Devon and to Gasco, Inc., which nowheld both record title and the
operating rights bel owthe stratigraphi c equival ent of a depth of
5,514 feet. 7/ No response fromPowerline was forthcom ng.

By letter dated May 8, 1995, the Area Manager first recounted the
foregoing facts relating to BLMs unsuccessful attenpts to obtain a bond
fromPowerline. Inlight of Powerline's failure to submt evidence of
bond coverage, the Area Manager concluded that "[s]ince no new operat or
has been approved by BLM Devon Energy Gorporation is still the bonded
operator and is responsible for [the Federal No. 1-33 welI]." (Letter
of My 8, 1995.) After noting that the well had been shut in since
1980, the Area Manager instructed Devon to conduct a test of the well's
capability to produce in paying quantities wthin 60 days. 1d. Devon
responded by letter dated May 19, 1995, noting that "the referenced
wel | was sold by Devon to Tracer Energy, Inc.," and asserting that,
under 43 CF. R 8 3106.7-2, upon approval of the assignnment of operating
rights, Tracer becane "responsible for all obligations under the | ease." 8/

7/ BLM had approved assi gnnents fromFuel co to Gasco of all of Fuelco's
record title interest and operating rights for the subject | ease on June 4,
1994. Evidence of record al so shows that Fuel co transferred its
overriding royalty interest to Gasco at that tine. Subsequent attenpts by
Gasco to transfer its interest to Genesis QI and Gas were not approved.
Gasco renains the record title holder wth respect to the subject acreage.
8/ Devon al so asserted that "Devon owns no record title in the associ at ed
| ease, and only owns operating rights bel owthe stratigraphi c equi val ent

of 5514' as penetrated by the Federal 1-33." 1d. This last assertion
seens to have been nade in error, since there is nothing in the record to
indi cate that Devon ever owned the operating rights bel owthe stratigraphic
equi val ent of 5,514 feet.
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By letter dated May 23, 1995, the Area Manager responded by noting that
"[wWhile the approved transfer of operating rights may have relieved you
fromobligations as subl essee, it did not relieve you of any obligations
as operator.” S nce BLMs records failed to show "any notification or
approval of a change in operator,” the Area Manager concl uded that Devon
renai ned responsi bl e for conpliance wth the My 8 letter. Devon, by
letter dated June 6, 1995, thereupon requested Sate Orector Review (SR
of this determnation pursuant to the provisions of 43 CF. R § 3165. 3.

At the sane tine that the Area Manager was ordering Devon, as
operator, to conduct a test of the capability of the Federal No. 1-33 well,
the Gl orado Sate dfice was conducting a determnation of title wth
respect to the operating rights to | ease GOC 23488 in the context of
approving a transfer of record title and operating rights to the | ease from
Gasco to RMNonminee Partnership. The results of this determnation were
announced in a deci sion dated June 19, 1995. The determnation of title
concluded, inter alia, that Devon still owned 1.31258 percent of the
operating rights in the above-described acreage fromthe surface to
stratigraphi c equivalent of a depth of 5,514 feet. Wile all parties were
provi ded a 30-day period in which to appeal this decision to the Board, we
note that Devon was not served wth a copy of this decision.

Wil e Devon's request for SCRwas filed prior to the issuance of the
determnation of title, it alluded to the fact that, in naking its
assignnent to Tracer, Devon had described only a 98. 687422- percent interest
inthe operating rights. Devon explained that "[a]pparently, the earlier
assi gnnent fromDevon Investors Ltd. to Devon Energy Gorporation was used
as the pattern for this assignnent.” (Request for SCRat 3.)

Notw t hstanding this fact, Devon argued that "the assi gnnent of operating
rights fromDevon to Tracer Energy, Inc. nakes it clear that Devon retai ned
nointerest inthe lease and this intent is confirned by the assi gnnent
recorded in Garfield Gounty, ol orado whi ch states that Devon conveys ' al |
itsright, title and interest."" Id.

In seeking reversal of the Area Manager's order to test the Federal
No. 1-33 wel |, Devon argued that, under this Board' s decisionin RE
Puckett, 124 IBLA 288 (1992), approval of the assignment (in that case
of record title interest) by BLMended the assignor's liabilities for the
subj ect |ease. (Request for SCRat 3.) Devon al so nai ntai ned that, under
the Puckett analysis, the Area Manager's attenpt to justify hol di ng Devon
liable as operator nust also be rejected. 1d. at 4 In support of this
latter point, Devon asserted that "when Tracer Energy, Inc., advised BLM
inwiting, inits request for approval of the assignnent, that it accepted
all the obligations of the lease, any witing required by the regul atory
definition of 'operator’ and/or by § 3162.3(a) was satisfied.” 1d.

n June 21, 1995, the Sate Orector affirned the decision of the
Gand Junction Area Manager. Initially, the Sate Orector noted that,
according to the official case record, Devon held 1.31258 percent of the
operating rights involved in the controversy. The Sate Drector al so
recounted that BLMhad approved a Designati on of (perator formestablishing
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Devon as the operator on August 14, 1980, and asserted that, at the tine of
operator designation, Devon had a nationw de bond in effect to cover well
operations. After detailing the various efforts of BLMto either obtain
bondi ng fromPowerline or to get Devon to test the well, the Sate
Drector proceeded to an anal ysis of two discrete questions: (1) the
status of the operating rights and (2) the requirenents and procedures
necessary to effect a change in an operator.

The Sate Orector noted that, as defined in the regul ations,
43 CF.R § 3100.0-5(d), operating rights authorize the "hol der of that
right to enter upon the | eased | ands to conduct drilling and rel ated
operations, including production of oil and gas fromsuch lands in
accordance wth the terns of the | ease.” Thus, the assignment of operating
rights transfers the "right" to operate the lease. But, the Sate Director
continued, the nere assignnent of operating rights does not necessarily
inply that a change in the | ease operator has occurred or was i ntended;
that, he cautioned, is an i ndependent question. (Decision at 3-4.)

Relying on the regul atory definition of operator provided at 43 CF. R

§ 3160.0-5(g), the Sate Drector noted that an operator is "any person or
entity * * * who has stated in witing to the authorized officer that it is
responsi bl e under the terns and conditions of the | ease for the operations
conducted on the leased lands.” Applying this definition, the Sate
Drector concluded that, in order for the assignee of the operating rights
to becone the operator, the assignee nust notify the authorized officer, in
witing, that it is responsible for the operations conducted on the | ease.
But that is not all. Relying on the provisions of 43 CF. R 8§ 3162. 3(a),
the Sate Orector noted that the operator nust provi de bond coverage.
Wil e admtting that BLMdid not fornmally "approve" an operator, the Sate
Orector declared that "BLMverifies the intent of the proposed operator
and ensur es sufficient bond coverage is furnished before recogni zing a new
operator." (Decision at 4.)

Insofar as the formof the required notification was concerned, the
Sate Orector admtted that:

Notification can occur through several neans. The proposed
operator can notify the jurisdictional BLMfield office by letter
or through operational proposal or informational disclosure
submtted on a BLMformsuch as a sundry notice, APD, or
conpletion report. A MOis also an acceptabl e form of
notification. MR3® are received by BLMfromthe M.

(Decision at 4.) Notwthstanding the foregoing, however, the Sate
Drector enphasi zed that Bureau policy since 1989 has been not to recogni ze

assignnent of operating rights as constituting notification of a new
operator because "the intent to becone an operator and assune exi sting
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operations is not explicitly stated in [an] operating rights transfer.” 9/
Id. Mreover, quite apart fromthe notification requirenent, a
prospective operator was required to provi de evidence of adequate bond
cover age.

Based on these principles, the Sate Drector explained that, when BLM
approved the assignnent of operating rights to Tracer fromDevon, it did
not require Tracer to provide a repl acenent bond as a condition of approval
because it did not consider this assignnent to constitute the designation
of a newoperator. And, since Tracer never "notified' BLMof any change in
the operator status nor provided a bond, Tracer could not be considered to
have ever been an operator wth respect to the subject |ands. The D rector
cont i nued:

Devon was both the operating rights hol der and operat or
of the well at the tine of the operating rights transfer to
Tracer. The regulations at 43 (FR 3106.6-1 require the
transferee of operating rights to furni sh bond coverage if
coverage is naintained by the transferor and is still required.
No bond coverage was furni shed by Tracer at the tine of operating
right transfer. Therefore, the bond coverage nai ntai ned by Devon
was construed as coverage mai ntai ned by the operator of the
| ease barring any notification froma proposed (new operator.
| f Devon had provi ded bond coverage and not operated the well,
Tracer would be required to submt the required repl acenent bond
or a consent of surety rider to Devon's bond (43 R 3104. 2).

(Decision at 5.)

The Sate Orector concluded, based on the foregoing, that Devon
renai ned the designated operator of the well and instructed it to conply
wth the Area Manager's order to test the well or provi de adequat e evi dence
to showthat testing the well is unnecessary. Devon thereupon appeal ed to
this Board, challenging not only the Sate Orector's June 21, 1995,
decision but also the June 19, 1995, title determnation issued by the
Sate Gfice. 10/

n appeal, Devon first challenges the title determnation as, in
effect, violating the Departnent's |ong-standing rule that it woul d
decline to adjudicate the effect of an assignnent as between private
parties. (Satenent of Reasons (SOR at 4.) Devon argues that, in

9/ The Sate Drector contrasted the submssion of an assi gnnent of
operating rights wth the filing of an MRO by opi ning that:

"[Al sundry notice provides BLMw th notification that a | ease
activity is actively planned or pursued whereas an operating rights
transfer is a passive activity that does not distinctly relate to the
| ease. The submttal of an MROis considered an active | ease
responsi bi | i ty since the production figures require invol venent in | ease
activities.'

10/ By Qder dated Sept. 1, 1995, this Board stayed the June 21, 1995,
decision of the Sate Orector pendl ng resol ution of the appeal .
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effect, BLMwas interpreting the assignnent contrary to the

interpretation which both of the parties to the assignment had pl aced upon
it since, Devon asserts, the parties to the assignnent have construed the
assi gnnent as conveying all of the operating rights which Devon held in the
subj ect lands. Devon clains that BLMhas exceeded its authority in
determning that Devon retai ned 1. 31258 percent of those operating rights.

I nsofar as the order of the Area Manager directing Devon to test
the Federal No. 1-33 well is concerned, Devon argues that, inasnmuch as
it has, in fact, disposed of all of its interest in the |ands invol ved,
the order "pl aces Devon between the proverbial rock and a hard pl ace:
if Devon conplies wth BLMs order, it faces civil liability for trespass
on Powerline s lease; if Devon does not conply, it faces civil penalties
under 43 CF. R Subpart 3163." (SR at 5) Devon buttresses this point,
by noting that the decision in Pan Awerican Petrol eum Gorp. v. @ bbons,
168 F. Supp. 867 (D Wah 1958), aff'd 262 F.2d 852 (10th dr. 1958), had
expressly held that, as between the assignor and the assi gnee, an
unqual i fied assignnent is effective not when submtted to BLMfor approval
but when executed by the parti es.

Devon al so conpl ains that the Sate Drector ignored rel evant Board
precedents such as RE Puckett, supra, and Karis Ol (., 58 IBLA 123
(1981), which held that, under the Departnent’s regul ations, approval of
an assi gnnent nandat es rel ease of | ease bonds posted by the assi gnor.

Devon argues that, inasnmuch as BLMapproved the assignnent of its operating
rights to Tracer, Devon no longer has any liability or obligations under
the lease. (SCRat 6-7.) Devon subsequently argues that the failure of
BLMto require Tracer to put up a bond prior to approving the assi gnnent

is not attributable to Devon. Devon notes that, to the extent that the
applicable regulation, 43 CF. R § 3106.6-1, nandated subm ssion of a bond
by Tracer, it was BLMs responsibility to enforce this provision. There
is, Devon notes, "no regul atory basis for BLMto 'construe’ (Sate D rector
decision at page 5) Tracer's failure to post a bond as evi dence that Devon
renai ns the bonded, responsible party.” (SR at 10.)

Next, Devon criticizes the Sate Drector's reliance on an
unpubl i shed 1989 pol i cy change whi ch determned that the Departnent woul d
no | onger construe assignnents of operating rights as evidencing a change
inthe operator of a lease. Devon argues that the Sate Drector's
attenpted justification for this newpolicy is internally inconsistent in
its explanation as to why the filing of an MROis construed as indicating a
desire to change operator while the filing of an assignnent is not. In
particul ar, Devon notes that nothing in an MOexplicitly states that the
submitter "is responsi bl e under the terns and conditions of the |ease for
the operations conducted on the | ease | ands,” and contrasts this wth the
assi gnnent formwhi ch explicitly provides that the assi gnees signature
constitutes acceptance of all applicable terns and conditions, including
"an obligation to conduct all operations on the | easehol d i n accordance
wth the terns and conditions of the lease.” (SRat 8-9.)

[1] The two issues presented by this appeal, while clearly
intertwned, are ultinmately independent of each other. V¢ wll, therefore,
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treat the question whether BLMerred in hol ding that Devon presently owns
1. 31258 percent of the operating rights in the acreage first and then
proceed to examne the various issues presented by the Sate Drector's
June 21 deci sion.

As noted above, Devon not only disputes the conclusion reached in
the title determnation, it essentially challenges the right of the Sate
Gficetointerpret the inpact of the assignnent as between the parti es,
claimng this viol ates | ong-standi ng Board precedent. See, e.g.,

R E Puckett, supra; Karis Ql (., supra. Ve do not agree.

It is, of course, true that the Departnent has | ong eschewed
adjudicating the validity or effect of unapproved assi gnnents as between
the parties thereto when apprised of a controversy between the parti es.
Instead, the Departnent wll generally naintain the status quo pendi ng
resol ution of the problemby a court of conpetent jurisdiction. See
general |y Pat Reed, 119 IBLA 338 (1991); J.R Hblconb Ol, 96 I BLA 35
(1987); Finple Enterprises, Inc., 70 | BLA 180 (1983). S'mllarly, wher e
an assi gnnent has been appr oved without notice of a subsisti ng controver sy,
the Departnent has declined to disturb the existing situation or to approve
any changes thereto wthout evidence of an agreenent anong the parties or
a court decree on the matter in dispute. See WlliamB. Brice, 53 IBLA
174, 177, aff'd, Brice v. \Wtt, No. G81-0I55 (D Wo. [ec. 4, 1981).

This pri nci pl e, however, is not invol ved in the instant case.

This is not asituation inwhich BLMis inserting itself into an
essentially private dispute between the assignor and the assignee and
altering the status quo prior to a resol ution of their disagreenent. 11/
Rather, this is a case in which BLMis deternmning what its records show
as to the assi gnnents it has approved. BLMhas deternmined that it approved
the assignnent to Tracer of 98.687422 percent of the operating rights in
the disputed acreage.  necessity, this neans that Devon retained a
1.312578-percent interest 12/ in those operating rights since Devon had
been vested with 100 percent of those rights prior to the assignnent.

Qur own review of the record convinces us that BLMis correct on
this point. Regardless of what Devon and Tracer might have intended to
do, BLMapproved an assi gnnent of 98.687422 percent of the working
interest. Wiile Devon may well be correct that, under applicable Sate
law it was obligated to transfer 100 percent of the working interest to
Tracer, this is essentially irrelevant. The question is not what the
parties to the assignnent intended to assign; the question is what BLM
approved when it approved the assi gnment which was submtted by Tracer. By
its express terns, Tracer sought approval of an assignment of 98. 687422
percent of

1V Indeed, according to Devon, there is no dispute as between the parties
as to what they intended to accorrpl ishin the assignnent. See SR at 4.

12/ V¢ note that in the June 19, 1995, decision, BLM for reason of
conveni ence, reduced the percentage of interests in the operating rights to
five deci nal pl aces, conforming to standard busi ness practi ce.
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the working interests involved herein. That was the assignnent which BLM
approved. BLMis correct in asserting that, according to its records,
Devon retains a 1. 312578-percent interest in the operating rights at issue.
Devon's challenge to this determnati on nust be rej ect ed.

V¢ nust point out, however, that, despite the fact that Devon focusses
much of its attention on the working-interest ownership issue, the decision
bel ow di d not proceed on the assunption that Devon' s retai ned fractional
working interest vested it with continuing responsibility for the Federal
No. 1-33 well. FRather, the Sate Drector's decision focussed on the
guestion of Devon's operator status as the ratio decidendi for affirmng
the deci sion of the Area Manager requiring Devon to test the productive
capability of the well. It is to that question which we now turn.

[2] In brief, BLMargues that, notwthstanding the fact that it does
not "approve" the designation of an operator, it still "recogni zes" the
operator of a lease. There are, however, two independent preconditions for
recognition as an operator. Hrst, the operator nust notify BLMthat it is
"responsible for all obligations under the | ease.” Second, the operator
nust post a bond. Absent fulfillnent of each of these two conditions, BLM
w il not "recognize" a party as the "new operator. In the instant case,
since neither Tracer nor Powerline ever submtted a bond, neither were ever
recogni zed as operator and, therefore, Devon remai ns the recogni zed
operator wth respect to the Federal No. 1-33 well. The foregoi ng does, we
believe, fairly encapsulize BLMs essential argunent. Wiile we find
oursel ves in substantial agreenent wth nuch of what BLMasserts, we
believe that its ultimate conclusion is critically flawed.

Initially, we nust record our agreenent wth BLMthat, under the
present regul atory structure, BLMdoes not approve the designation of a
| ease operator. Uhder the regulations, an "operator” is defined as "any
person or entity including but not limted to the | essee or operating
rights owner, who has stated in witing to the authorized of ficer that
it is responsible under the terns and conditions of the |ease for the
operations conducted on the | eased | ands or a portion thereof.”" 43 CF. R
§ 3160.0-7(qg). Thus, an individual becones an operator nerely by stating
inwiting that it is responsible for operations conducted on the | ease.

The nere status of an individual as an "operator™ wthin the scope of
the regul atory definition, however, does not invest that individual wth
authority to conduct operations on a Federal lease. Thus, in addition to
bei ng an "operator,” such an individual is, under 43 CF. R § 3162. 3(a)
and 3106.6-1, required to provide the authorized officer wth evidence of
"sufficient” bond coverage. See generally RE Puckett, supra, at 292.
The bond coverage which is deened necessary I1s nost clearly expressed in
43 CF.R § 3104.2. That regul ation provides, in relevant part, that:

A |l ease bond may be posted by a | essee, owner of operating
rights (subl essee), or operator in an anount of not |ess than
$10, 000 for each | ease conditioned upon conpliance wth all of
the terns of the lease. * * * The operator on the ground shal |
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be covered by a bond in his/her own nane as principal, or a bond
in the nane of the | essee or subl essee, provided that a consent
of the surety, or the obligor in the case of a personal bond, to
i ncl ude the operator under the coverage of the bond is furnished
to the Bureau of fi ce nai ntai ning the bond.

As we noted in Puckett, where the | essee or the operating rights owner
is also the operator on the ground and the | essee or operating rights owner
has provided a | ease or operating rights bond, no further bondi ng i s needed
inorder for that individual to act as operator. However, "if the
operator on the ground is neither the | essee of record nor the operating
rights owner and the operator conveys its rights in the well, the new
operator is required to furnish bond coverage.” 1d. This, indeed, is
essentially what Devon originally did in this case.

Devon's right to operate the acreage in question actual |y preceded
its acquisition of any working interest in the | ease, having been obtai ned
under a farnout agreenent fromFuel co who was then the | essee and operating
rights owner. Unhder the procedures then in effect, Devon was required to
file a Designation of (perator form The submission of this formwas an
indication that Devon, as operator, was bei ng covered under the | essee' s
bond. 13/ Subsequently, Devon acquired the working interest at issue. 14/
Fromthat point on, its right to operate the acreage no | onger proceeded
fromits farnout agreenent wth Fuel co but rather was the result of its
ownership of the operating rights thereto.

BLMwas clearly correct inits assertion that, absent the
furni shing of a bond, neither Tracer nor Powerline coul d properly conduct
operations on the subject |ands. Were BLMerred, however, was inits
inplicit assunption that, since neither Tracer nor Powerline were, under
the regul ations, authorized to conduct operations, Devon retained the
authority to do so. The conclusion sinply does not flowfromthe prem se.

13/ Thus, the USGS onservation D vision Mwnual provi ded:

"For operations to be conducted by an operator under a | essee's bond,
the Dstrict Gfice nust either have a Designation of Qperator formor a
deci sion fromthe Bureau of Land Managenent advi sing of the approval of
an operating agreenent fromthe | essee to such operator. However, such
operator cannot further designate a subsequent party to operate the | ease
under the lessee's bond in the absence of a new Designation of Qperator
formfromthe | essee, since all designations nust cone fromthe entity
providing the bond. Al interest owners in the affected portion of the
| ease, either all holders of record title or operating rights, nust be
bonded and nust sign a Designation of Qperator formif operations are
conducted by a second party. "
(onservation DO vi sion Manual 645. 11. 3H
14/ V¢ note that, according to the Sate Drector, Devon was, at that
tine, covered by a nationw de bond.
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Leavi ng aside for the nonent the probl empresented by its retai ned
fractional interest, when Devon sold the operating rights in the parcel
to Tracer, it necessarily lost the right to conti nue operations under the
| ease, vis-a-vis Tracer, unless sone other arrangenent was nade to al | ow
Devon to continue as operator since, by that tine, Devon acted as operat or
based on its ownership of the operating rights to the acreage. There is
no indication in the record nor does BLMeven assert that any such speci al
arrangenent between Tracer and Devon was nade.

BLM as noted above, subsequent|y approved the assi gnnent of the
operating rights to Tracer. Regardl ess of whether or not Devon (as
operator) or its bond renained liable for conpliance wth the | ease terns
and operating regul ations, Devon at that tine presunably lost the right to
actual | y conduct operations on the |ease. 15/ Notw thstanding BLMs cl ai ns
to the contrary, there is absolutely nothing in the regul ati ons whi ch
purports to provide any entity which has at one tine been "recogni zed" as
an operator, wth authority to continue to act inthis role once its rights
to do so, under the | ease, have term nated.

The problemwi th BLMs decision is that it confuses the question of
Devon's continuing liability for its past actions wth the i ssue of whet her
Devon has continuing authority to act as operator. These two natters are
discrete. Wiile Devon mght well have a continuing liability for its past
actions as operator, this does not nean that it has any present authority
to act as operator. S nce BLMno | onger approves the designation of
operator, neither is its assent needed to termnate an operator's status.
Nothing in the regul ation purports to invest a forner operator wth
continuing authority to act pending "recognition” of a newoperator. Under
the present regul atory schene, once an individual no |longer purports to
be responsi bl e for operations under the | ease, he or she ceases to be an
"operator."

n the other hand, the fact that BLMno | onger approves operat or
desi gnati ons di stingui shes the question of continuing operator liability
fromthat which arises wth respect to the continuing liability of either
record title or operating rights owners. In RE Puckett, supra, and Karis
Ql ., supra, this Board noted that, under 43 CF. R § 3106. 7- 2,
[Tability of the assignor of record title or working interests and its
surety termnates upon approval of the assignnent. These hol di ngs were
based on regul atory | anguage whi ch provided that until BLMapproval of
assignnents, assignor liability continued but, after approval of
assi gnnents, assignees (and their sureties) becane liable for all |ease
obligations attendant

15/ Wiile we have affirned herein BLMs determnation that Devon has
retained a 1.31258 interest in the operating rights, it is obvious that
Devon woul d not retain the authority to act as operator as an incident of
owlership of this factional interest. Ve do not, however, decide whet her
or to what extent, Devon's retained interest in the operating rights serves
to nake it or its surety |iable under the | ease.
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thereto. 16/ But, inasnuch as BLMno | onger approves operator
designations, the nere fact that a new operator has been desi gnated does
not necessarily discharge an operator or its surety of its past

obl i gati ons.

V¢ need not decide at the present tine whether or to what extent Devon
and its surety renains liable for the Federal No. 1-33 well. The deci sion
under appeal did not purport to determine such liability or assess costs
related thereto. Rather, the decision of the Sate Drector ordered Devon
to take action, as an operator, to test the well to establishits
capabi l ity of producing gas in paying quantities. Snce, as explai ned
above, Devon no longer held any rights as operator of the well, this
deci si on cannot be sust ai ned.

Therefore, pursuant the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R §8 4.1, the
determnation of titleis affirned but the decision of the Sate Drector
ordering Devon to test the Federal No. 1-33 well is reversed.

Janes L. Burski
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge

16/ The present regul ation provides:

"The transferor and its surety shall continue to be responsible for
all obligations under the lease until a transfer of record title or
operating rights (subl ease) is approved by the authorized officer. If a
transfer of record title is not approved, the obligation of the transferor
and its surety to the Lhited Sates shall continue as though no such
transfer had been filed for approval. After approval of the transfer of
record title, the transferee and its surety shall be responsible for the
perfornmance of all |ease obligations, notwthstanding any terns in the
transfer to the contrary. Wen a transfer of operating rights (subl ease)
is approved, the sublessee is responsible for all obligations under the
| ease rights transferred to the subl essee. ™
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